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In Western societies, competition in business is looked
upon as economically desirable. Competition leads to
equalization of prices, better products, more accessible items
for the consumer, a whole array of benefits to the consuming
public.

Rabbinic opinion (Chazal), too, seem to encourage
competition. Specifically, they consider that it creates a benefit
to the public at large. An example of this positive attitude is
reflected in the Mishnah:

SIS Ky neHp mun phm KD Mk T 12 ann
PP Nn oMM VYK XY 19m Kiw an

R. Yehuda said: A store owner should not distribute
parched corn or nuts to children, because he accustoms
them to come to him [rather than to others); Chachamim
say it is permitted.’

The Gemara explains the reasoning of Chachamim, the
other rabbis:

1Y NKY MK Kahon KIK % MK 13377 WVTMYYL 'R ‘M

Spow
Because he [the store owner] can tell the other [store
owner): “I will give them nuts; you may give them
plums.”?

1. Bava Metzia 60a.
2. Ibid.
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Here is an example where competition benefits the
consumer.

The same mishnah further states that while Rabbi Yehuda
holds that the store owner “may not reduce the price”, the
Chachamim say that the store owner who reduces the price
is “to be remembered for good”.

Hence, competition where the “playing field” is level, is
encouraged.

On the other hand, competition often leads to one
person’s loss. One of the competing parties may even lose
his livelihood. Can there be a balance between competition
that is good, healthy, and economically desirable, and the
need to make a living, which is a social and economic
necessity?

In this paper we will investigate the nature of the balance
which Judaism seeks to establish between these two legitimate
but sometimes conflicting desiderata.

In halachic literature, the limits to competition, the
balance between laissez-faire free and untramelled market
forces, and the needs of the individual to be protected in his
livelihood are discussed. Various terms such as Hasagath
Guul and Yored L'Toch Umenato Shel Chavero are used — at
times interchangeably — in counterbalancing the competitive
urge. Let us analyze the terms and see how these halachot
affect the issues under discussion.

No term is more popular in defending the right of the
entrenched store owner, for example, than “Hasagath Goul.”
Yet even a brief analysis of the term will show that technically
the use of Hasagath Guul in this instance is problematic.

It is best to begin with the verse in Torah:

YAKa Srn SwK nYma oawK 1523 WK ) 5121 2on K
AnwnY 7Y (R PAOK T WK
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You shall not remove thy fellow person’s landmark,
which they of old have set in your inheritance, which
you shall inherit in the land thy G-d giveth thee to
possess.’

From the simple translation, we see that the prohibition
of Hasagath Goul technically applies only in Eretz Yisrael.*
In any case, it is halacha related to land; specifically, to the
stealing of land by removing a border. Indeed, Sifre says so
openly:®

"pwit Yow mbYn ron kS Hn m Sman x5 nx a0 XYM
RSma Y Y gr 5 kS 'aa iy man Swopnn
Y 5y KHx "2y Kk Y kb ‘a3 2wy KA LN wkK

’ SNK

It is already written “do not steal.” Why must it state
“do not remove the boundaries?” To teach us that one
who uproots the border of his friend transgresses two
negative commandments. Does this apply outside of Eretz
Yisrael? It is written “in the land that you inherit.” In
Eretz Yisrael you transgress two negative commandments,
outside of Eretz Yisrael you transgress only one negative
commandment.

Rambam in Mishneh Torah® and in Sefer Hamitzvot’
and the Chinuch?® also understand this mitzvah as related
to “stealing” land in Eretz Yisrael.

3. Deuteronomy 19:14.

4. Or, as Minchat Chinuch notes, "to that land that has
Kedushat Eretz Yisrael." Mitzvah 522.

5. Sifre, Devarim Piskah 188.
6. Hilchot Geneiva, 7:11.

7. Negative Mitzvah 246.
8. Mitzvah 522.
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However, there is another Pasuk where Hasagath Guul is
mentioned.’

1Y 5121 200 K

“Cursed be he who removes his neighbor’s landmark.”

According to Chazal, this verse has many interpretations.
First, Rashi states that it refers to moving boundaries between
fields. Second, Sifre' interprets the phrase to mean that one
may not change boundaries, in Eretz Yisrael, from those set
by the division of Yehoshua. In other words, the land, that
was divided amongst the tribes, may not be redivided with
different boundaries. Yet another meaning of Hasagath Guul
is the prohibition to plant a tree near a bordering field. The
tree in my field will “steal” its nutrition from the adjacent
field, thus weakening my neighbor’s land." The prohibition
against planting Kelaim, mixed seeds, is also hinted at in
this verse.?

Thus far Hasagath Guul relates to “stealing” land, in one
form or another. Our rabbis however, use Hasagath Guul
also to denote another kind of stealing i.e. stealing the words
of another. For example, Sifre' derives from the verse the
prohibition to misquote scholars, attributing the words of R.
Eliezer to R. Yehoshua, or vice verse. Indeed, R. Yehuda
Hechasid' writes that it is important for authors of
manuscripts to put their names on their books, lest someone
else claim title to their work.

9. Devarim 27:17.

10. Sifre, Shoftim, Piska 188.

11. Shabbat 85b - Rashi, D.H. Gvul Reacha.
12. Tosafot, Ibid, D.H. Lo Tasig.

13. Loc. cit.

14. Sefer Chasidim 586.
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So far, we have seen the concept of Hasagath Guoul
expanded from stealing land in Eretz Yisrael by removing
borders to perhaps “stealing” ideas. The application of
Hasagath Guul as a technical term to uphold one’s rights
against economic intrusion and competition by another has
not yet been introduced."

In fact, however, Acharonim do apply it that way, albeit
in a limited sense only.

For example, Maharshal presents the following case: A
person leased from a feudal lord the right to collect taxes,
and for many years he held that lease unchallenged. Now
someone else paid a higher price to the feudal lord and thus
usurped his right to collect taxes, causing the first lessee loss
of money and loss of financial security.

Maharshal rules in favor of the first lessee for the
following reason:'

NS KB KT 19K arm oy AYaw wasb nxa 1 5y
IRPY 7D 0D MO MK WK P IYNW MK KBYL 1M
K10 109V 25ynT K3 KIMW 0TRan Sw onenn nopt ,oonn
WHKY YL MK K TN 900 MO ywn $533 K m
1N 5w Inmm nspna 93 Apa wend Mk Y933 my Kinw
K57 1 737 Sy wmn oan v 513 2on kY593 K
7Y K 721 K3 K21 1IN 5132 MK 13 5123 on k51185
K2 Knbya TKOw WD wn 1non KN mo 5mn KXY
e Awp opn Yam 511 nawn xpna Yy 1mom oonn
2w YA K KOK .51 pwn k53w xim e o b
MW Ma7717 X317 Y7 Y21 pwn MKT vmam Yapn K
5931 KW YN NEKY Wyn Y T nm xen Sw S

15. For a fuller and more exhaustive discussion, see Hasagath
Goul in Encyclopedia Talmudit Vol. IX.

16. Shealot Utshuvot Maharshal #89.
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nPAD TN KW ORI, MOWTIA KMKID NN OY 227 K
KW D TR N3 O8YT KW 1T OO nnn Dwn 71
PSR AIPRW K M) 13T, MB0IN YA 11MIAN 181 37N
5121 2wn MK MEKY [ann mpn Yon wnn %1 rwn

wnn

It is included in the case of the poor person who “casts
about a piece of cake” and perhaps he is included in
being cursed, as Rokeach says, that whoever encroaches
on his friend’s livelihood is included in “cursed be he
who removes the border of his friend.” Many have asked,
isn’t this prohibition limited to “stealing” the border
[of land] in Eretz Yisrael?.... but thus it seems in my
eyes that thus it was transmitted to him [the Rokeach]
by his teachers, that “cursed be he who removes the
border of his friend” also includes removing of borders
of business activities.

Maharshal has difficulty in using the technical term
Hasagath Guvul as a rationale for limiting sharp business
practices. He says “perhaps” he, Rokeach, must have received
the tradition from his Rebbeim, extending “stealing borders”
to include breaking barriers which protect business ventures.

However, the regulation of economic competition,
limiting activity that interferes with another’s livelihood,
need not be “squeezed” into the reading of a verse. There is
virtually an entire unit in Tractate Bava Batra whence one
can derive norms and guidelines regarding business
competition and interfering with another’s source of
livelihood.

The Gemara quotes a Braita as follows:

Sw WATM YA YR 1A Swoanun Y2 man ok awvw o
vy ARk Y M 519w uon ra mmmb 5wk an
25w Ina I K OW Ina

A person may set up a store adjacent to the store of his
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friend and a bathhouse adjacent to the bathhouse of his
friend and he [the friend] cannot object, because he can
say “I do what I want on my property and you do what

217
you want on yours.’

The Gemara then goes on to state that this principle is
not universally accepted. There exists a disagreement between
R. Shimon ben Gamliel and the other Sages whether the
owner of a store may stop a second one from opening the
same kind of store adjacent to him. Indeed, on the same
page in the Talmud, R. Huna says that a person who opened
a mill may stop another from opening and competing with
him because the second will “interfere with my livelihood”
OnIMK NS 1),

The Gemara objects to Rav Huna’s position based on
our mishnah in Bava Metzia 60a which states that Rav Yehuda
forbids a store owner from distributing nuts because he
attracts the children, but Chachamim permit. Apparently,
argues the Gemara, the Chachamim would also disagree with
Rav Huna. However, the Gemara makes a distinction. The
store owner may distribute nuts because the other store owner
has the option of using another type of promotion, such as
distributing plums. But opening up a new store adjacent to
an existing one would be forbidden, argues Rav Huna, even
according to Chachamim, because “it interferes with my
livelihood”.

The Gemara then proceeds to state the position of Rav
Huna brei d'R. Yehoshua, who states:

KNn "aK KNn 93 9 ROWH YyWRT 277 2 KNT 27 0K
932 20yn wn KY KOTT KIOD2 I KT 23YN WD NNK
TN KANT 27 WA 20yn YN KY WD ANIEn DAk aKan

17. Much of the second chapter in Bava Batra is relevant to our
discussion. We will concentrate on the discussion on 21b.

11
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PN KD KIAK KN AKX OKIEN T ywim 2T

It is certain that the resident of one town can prevent
the resident of another town [from setting up a competing
store] — but not if the [outsider] pays local taxes - and
the resident of an alley cannot prevent another resident
of the same alley [from opening up a competing store].
R. Huna the son of R. Yehoshua asked: Can the resident
of one alley prevent the resident of another alley [from
opening a competing store)? This is unresolved.

In other words, R. Huna brei d'R. Yehoshua states with
certainty that he disagrees with Rav Huna. He maintains
that when both protagonists are on equal footing - they both
pay taxes to the polity — the Braita stating that “a person may
open a store adjacent to another” is indeed normative
halacha. That is also in conformity with Chachamim, as
against Rabbi Shimon ben Gamliel, that a person may not
stop another from opening a shop in one’s own
neighborhood.

In fact Tosafot point out this equation.’®
Rav Huna the son of R. Yehuda holds like the rabbis.... .

And so we rule against Rav Huna.... [Like Rav Huna,
the son of R. Yehoshua] against Rav Huna.

Rav Huna the son of R. Yehuda advocates freedom of
economic activity for people of the town. His position seems
to be the dominant one.

Rambam,” too, decides the halacha according to Rav
Huna the son of R. Yehoshua, as does the Rosh, who states:

18. D.H. Peshita.

19. Shecheinim 6:1, Rambam interprets the Gemara somewhat
differently. But the point regarding competition is unchanged.
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700 YWWT 2772 7T WK 0 % opt K Y kit
Jaamn

We do not hold like Rav Huna.... because his position
follows an individual opinion... and also because Rav
Huna, the son of R. Yehoshua maintains as do the Rabbis®
[i.e., the majority].

At this stage, it seems to be clear that competition, laissez
faire, the free market rule. The words of Braita, A person
may open a store adjacent to that of his friend...” are accepted
as the halacha. The Gemara stating that a mill may not be
opened near another mill because the second “interferes with
my livelihood”, follows Rav Huna’s position, but is not the
law. Those who reject this and do not follow Rav Huna,
obviously adopt the principle “I do what I like on my property
and you do what you like on yours”.

The sharpest formulation of this position sanctioning
free competition is that of Chavot Yair, who states:

Knn 1323 KXY oK 5mnab ammT 57p van mamx pnd T
KT WK 72 WMNT KN5H M K VIR 20 KN NMnK
' SKW mywn 933 1 DM KON

It is permitted to enter [to compete] the trade of your
friend except if you are a member of another town [and
hence do not pay taxes to the local authorities)... so is
the custom all over Israel.”

His proof is from the following text in Makkot.

T2 M MY mm 2T Ty ik Sy Teeym T Ka
KOw “nyn vy nwy kS pry Sy omn 5. L L qYaka

20. Bava Batra 21, #12.
21. Responsa Chavot Yair, Siman #42.
22. 24a.

13
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27N PIMKY T

David came and reduced [righteousness] to eleven
principles... “nor doth evil to his fellow” that is one
who does not set up in opposition to his fellow craftsmen.

What David praises in Tehillim, argues Chavot Yair, is
the Midat Chasidut, the exceptional piety exhibited by not
“setting up in opposition to one’s friend,” that is, by not
entering into the same craft as his friend and competing
with him. There is, however, no halachic prohibition, and
it is permitted, even n%nna%, ab initio. According to Chavot
Yair, then, avoidance of competition is a display of sensitivity
and piety, but is not required by Jewish law.

At this stage, we might assume that the opening of a
new bakery, a new pizza shop or a new restaurant on Main
Street, U.S.A., where such stores already exist, is totally
permissible. In each of these cases the argument “I do what I
want in my property and you do what you like in yours” is
the operative halachic principle.

Things are not so simple however. A hmt of the
complexity of this issue is found in Mordechai.”

Mordechai, seconded by Hagahot Maimoniot,* states in
the name of Aviasaf (Ravan) as follows:

1970 H¥K 131K T 15 1027 MK TYA P TTIY A0 DINDA Man
07510 TNYA PRY MNST Y T MY pynw K3 onon
255 51977 7Ik0 pwynw fne eb A5nn 9% kS ox 990 H1>

KN 213 1YY

If there is an alley closed on three sides and the one
remaining side is the entrance, Reuven lives at the end

23. Bava Batra. ;
24. Shecheinim 6. :
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and he has a store in his house — and Shimon comes to
live at the open end, in such a manner that an outsider
cannot go to Reuven without passing Shimon, it seems to
me that Reuven may stop Shimon from opening {a store]
as Rav Huna ruled.

In opposition to most Rishonim, Mordechai® rules like
Rav Huna. Indeed, that is the way Beit Yosef explains the
Mordechai although he adds that since we do not follow Rav
Huna, but rather Rav Huna brei d’ R. Yehoshua, this halacha
is incorrect — Shimon does have a right to establish his shop
at the entrance of the closed alley.

Ramo, too, seems to follow the opinion of Beit Yosef:*

nn poIS INK M5 MM 9127 1K KT Syan

A tradesman may not prevent another’s coming in by
saying “you interfere with my livelihood.”

Again, Ramo indicates that “interfering with my
livelihood” is no obstacle to opening a shop adjacent to
another.

The problem, however, begins with Ramo himself. In
his Responsa, he himself takes the position of Mordechai,
contradicting his own statement in the Law Code.

In his responsum, Ramo discusses the case of R. Meir of
Padua who, together with Aloizi Brogodin of Venice,
* published a corrected edition of Rambam’s Mishneh Torah
in 1551. A third Venetian publisher, Marcos Antonio
Ostinian, angered that R. Meir of Padua did not include
him as a partner in the venture, went ahead and published
his own edition of Mishneh Torah and, adding insult to

25. Mordechai, ibid.
26. Shulchan Aruch, C.M. 156.
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injury, sold it at a lower price. The question discussed by
Ramo was whether the latter has a right to do so. Is it not a
case of Yored L’toch Umenato Shel Chavero, destroying
someone’s livelihood by direct competition??

Ramo rules that indeed it is. Furthermore, he explains
that this is because we rule according to Rav Huna, and,
therefore, the second publisher had no right to publish his
edition of Mishneh Torah. He urges the public not to buy the
Ostinian edition.

But now Ramo goes further. He states that although Rosh
and others follow Rav Huna brei d' R. Yehoshua, Mordechai
says in the case of the “closed alley” that the halacha follows
Rav Huna. Ramo then both expands and restricts his original
position by proposing that under certain circumstances
everyone follows Rav Huna. The case of the closed alley is
decided according to Rav Huna because " Kpri1 a7, there is
certainty of damage. Whoever passes the first store, at the
opening of the alley, will not even think of going to the
original store situated at the end of the alley. In such a case
where there is “definite damage” for the first owner, Rav
Huna’s position prevails.

In the case of Maharam of Padua whose competitor
announced that he would lower his price, the issue of 3
xpri1 did exist. Maharam of Padua would lose his entire
investment and, therefore, says Ramo, all are enjoined from
buying the second edition of Mishneh Torah until all of
Maharam of Padua’s copies are sold out.

Chatam Sofer *® expands on this position and goes on to
show that indeed the Gemara does follow Rav Huna.

27. Ramo, Responsa 10.
28. Chatam Sofer, Responsa Choshen Mishpat 71.
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The Gemara says:>

a0yn XN oA PINT Mpna T T O 7 DK

R. Yosef said, Rav Huna agrees that a teacher of children
cannot stop [another teacher] from entering.

Chatam Sofer (as well as others) asks, why is it important
to know that Rav Huna agrees? After all, isn’t Rav Huna’s
position rejected? Apparently, argues Chatam Sofer, Rav
Huna’s position is not rejected. Indeed it is Rav Huna's
position, strongly limiting competition, that sets the standard
for normative halacha!

Does it not seem from the whole talmudic debate that
Rav Huna and R. Huna brei d' R. Yehoshua disagree? Not
really, says Chatam Sofer. Rav Huna with his stringency
regarding Yored L'Toch Umenato Shel Chavero, that it is not
permitted to set up a mill where another one already exists,
deals with a case of mnvnY 1pos — when the livelihood of the
first mill owner is totally destroyed by the existence of the
competing mill. Likewise, Mordechai, in name of Aviasaf,
presents the case of the Mavui Satum, the closed alley. In
that case, someone who opens a store at the entrance of the
alley totally destroys the business of the first owner who is
in the back of the alley.

Rav Huna brei d' R. Yehoshua, who is more permissive
towards setting up a competitive business, speaks in a case
of nyrY vynn, i.e. the new store will cause the first store
owner some loss of income but will not totally destroy his
livelihood.

Not all poskim agree with Chatam Sofer that competition
should be limited. There are many Acharonim® who uphold

29. Bava Batra, ibid.
30. Quoted by Chatam Sofer. himself, ibid.

17
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the simple reading of the text in Bava Batra 21b. They rule
that in a “level playing field”, where the second store owner
does not physically interfere with the first, the argument, “I
do what I like on my property and you do what you like on
yours” prevails — against Rav Huna.

Earlier we mentioned the position of Chavot Yair, that
Yored L'Toch Umenato Shel Chavero is permitted. That
position, in a different context and with an eye to the changes
in today’s society, where people do not open stores or shops
in “alleys” but in the public streets, is also echoed by Divrei
Chayim:*

TR MK VYR o1 Poyab nap man wdyx kb o
922 MoK MwyH 5130 K113 [Paw m oxTa e 1 me
SYTWDipn

In our days there is no alley reserved for its owner,
[and] the entire city and its alleys are one and everyone
is equal. Certainly one who pays taxes may do his work
wherever he pleases.

In truth the Gemara® in Bava Batra hints at this
possibility:
DY Kp kN M2 K 522% xSpm vkt xS van
a1arY xn%y9 Nk xnYyn 1S mK KT TPY Nk by

Certain basket makers brought baskets to Babylonia to
sell. The townspeople stopped them. So they came to
Ravina. Said he, “They have come from the outside
and they sell to outsiders.”

31. Shealot Utshuvot Divrei Chayim, Choshen Mishpat Siman
#35.

32. 22a. The Ri MiGash explains that implicitly, one is saying
to the other, “you receive what Heaven allocates to you, I
receive what Heaven allocates to me.”
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Rashi explains: “People come to buy from the market,”
and all agree the market is free for all.

Beit Ephraim™® also takes strong exception to Chatam
Sofer. His position is that there is no difference between 1pos
nnd and nen vynn, Competition (Yored L'Toch Umenato
Shel Chavero) is always permitted. He says that since the
halacha is according to Rav Huna brei d' R. Yehoshua, there
is no prohibition of Yored L'Toch Umenato Shel Chavero,
setting up a rival business.

Beit Ephraim introduces another factor in favor of full
laissez faire:

His view is that essentially there is no rabbinic dispute.
In the issue of whether a person may or may not open a
store adjacent to another, the disagreement arises only when
the second store offers no tangible benefit to the consumer.
But, when the consumer would benefit from the second
store, by lower prices for example, argues Beit Ephraim, then
all agree that the concern for the first owner’s livelihood,
Yored L'Toch Umenato Shel Chavero, does not apply.

Indeed, Ri Migash™ states as follows:

Sy XTEY KIDT KW WY M T 79 KNanon wrn KOK
K57 MK M POy WY TR OMT MW P K onpion
X917 31 3 knn 2ab KNPpN P27 1Ay Tm ompy mnn
K2'KT 2 a%1 . . amnen Y prosn kK51 Ampoy i’
oy MpRnT DMomT Fmma 93 RS onpbh anan
MmN §IK Ay (TN03) [PTIBKT KT M) 191 NKY TToom

a7an Swoanan Tya

All these restrictions exist only when the buyers will
not have any loss, as when the prices are equal... then

33. Responsa Beit Ephraim Choshen Mishpat, Simanim 173 ,1°2.
34. Chidushei Ha'Ri Migash, Bava Batra ad locum.
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the Rabbi’s made Takkanot [regulations] so that their
businesses not suffer... But if the prices are unequal... it
is logical [to say] that to make a Takkana for the sellers at
the expense of the buyers we have no right... and likewise
in the case of a person opening a store adjacent to another
store.

Thus far we have tried to show that Jewish law is not
restrictive in cases of competition — Yored L'Toch Umenato
Shel Chavero. However, there are, two exceptions. The first
is a case of Yored L'Toch Umenato Shel Chavero as it relates to
the establishment of Shuls where one already exists in a
community; the second is for Maarufia.

Rav Moshe Feinstein strenuously objects to a breakaway
Shul that opened in competition to the local Shtiebel.* The
Rebbe of the original Shtiebel argued that his livelihood had
been diminished and his own Shul building had lost most
of its value. Rav Feinstein writes that it is absolutely
prohibited and totally wrong for the “breakaway” to open
another Shul in the area. He bases his ruling on the following:

First, he follows Chatam Sofer’s argument that when an
area cannot sustain two stores, or two synagogues, the
prohibition of Yored L'Toch Umenato Shel Chavero is
applicable.

Second, Rav Feinstein uses a novel argument. The
Gemara says that one may.open store adjacent to an existing
one because the second owner is entitled to claim, “You do
what you like in your property and I do what I like in my
property.” This claim, argues Iggerot Moshe, cuts two ways.
First, as we worry about the livelihood of the first store

35. Iggerot Moshe, Choshen Mishpat #38.
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owner, we also worry about the livelihood of the second
(competing) store owner. And, indeed, the first has no right
to exert a veto power on the second owner’s source of
livelihood. If the second store owner finds that he can make
a living in this particular place, the first store owner has no
right to stop him.

But in the case where a second Shul opens and thereby
diminishes the livelihood of the original rabbi, states Iggerot
Moshe, the argument does not hold. Why? Because the second
Shul opens not as a business venture. No one, at this point
in time, is making a living out of the Shul. As we should
say, the Shul is non-profit and the original rabbi loses his
source of income. In such a case, everyone would agree that
the original rabbi has a right to stop the other Shul from
opening.

The second exception to the general permissiveness of
competition is the case of Maarufia. The term itself is
difficult.*® Some commentators relate it to the verse fw»
rpY qvn3, “My doctrine shall flow as rain.” (Deut. 32:2). In
medieval times, in certain cases a person bought from his
feudal lord the rights to sell whiskey, collect taxes, lend
monies, etc. The “flow” of the business belonged to him —
ie. heyhad the monopoly (Maarufia). In such a case, Ramo
rules:

OKW ITW MIDPR W KIETYR 0D nmay 19 v DK
Mmpn WA K D70V DY Py nimxo % omnKS
YT PRY

A person who has a non-Jew as Maarfuia, there are

36. Some scholars see it as Arabic, others as a Syrian term
denoting friend or acquaintance.

37. Choshen Mishpat, Siman 156.
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places where we hold that it is forbidden to go into his
livelihood and other places where we don’t [forbid it].
And others permit a Jew to go to the non-Jew and do
business with him... and bribe him... and others forbid.

The concept of Maarufia is not mentioned, to m;'
knowledge, in Gemara, but appears first in Rishonim. ¢
Maarufia is a unique concept. The “owner” or possessor of
the Maarufia, in general, bought or bribed the feudal lords
for his rights to sell certain items. The question is now
whether another Jew may go and by offering a higher price,
disposses the original * owner of the Maarufia. In such a
situation Rabbenu Gershom?¥ says that it depends on the
custom of the place. Somewhat later, Or Zarua writes*

Bw xemyn m Hxwh 1% wn DoyY onbnw mxabn ik
YK Y ik Sxwb WY ok umn mSS Tmn Yaw
HYK 51011 Sxwm phon

And those lenders who loan to non-Jews — if a Jew has a
non-Jew as a Maarufia, who constantly borrows from him,
it is prohibited for another Jew to go to him and to take
him away from the first [who is his regular customer].

Or Zarua goes even further. He states that even according
to Rabbenu Tam’s position 121 oTpn 951 9psind 1 DOV 0D
711 “The possessions of a non-Jew are considered Hefker
(ownerless) and anyone may obtain them" - it is still
forbidden to dispossess someone from his Maarufia.

We should spell out, more clearly, how the law of
Maarufia differs from previous cases of Yored L'Toch Umenato
Shel Chavero. In the cases discussed above, a store owner

38. Shealot Utshuvot R. Gershom Meor Hagolah, Siman #8.
39. Ibid.
40. Bava Metzia, Siman #28.
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opened beside another existing store, or an artisan opened
his shop beside an existing shop. In such cases we can say
that the deciding factor is that each person can say, “1 do
what I want on my property and you do what you want on
your property”.

In the case of Maarufia, however, the facts change. By
upping the price or the bribe to the non-Jew, the second
person literally snatches from the first owner the “flow” of
his livelihood. There is a direct snatching or taking away
that which “flows” to the person. It is, after all, one thing to
“set up a store adjacent” to another. It is something else to
go to another’s store and take it away. In such cases the issue
of Yored L'Toch Umenato Shel Chavero is at its sharpest.

This may be compared to the following dictum in Bava
Bathra:*'

13 7120 PR o 3T Y x5no 1T P AT nmyn s
00D Y K137

Fishing nets must be kept away from the hiding place
of the fish [which was sighted by another fisherman]
the full length of the fish's swim.

The Gemara says this is different from the case where

one is permitted to set up a mill next to another because
“Fish are different, they look for their food.”

Rashi adds:

ow WKaw mpnY Y10 fporanl A nraY pvama Py onanm
Yt XKo@ INa Mam jnn i 1 vy T 27T M
WM AR KYDN oS KoPT KDY 97T Wow KWt Mol

X1y (PYK Kaw M1 K Wy K Kaw B Ko7 93K

Fish... generally run toward their source of food... Hence...

e

41.21.
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since he put his bait there... he is certain that he will
catch it and it is considered as if it came to him and is
in his possession. Therefore, his friend [who comes to
put his own bait] truly damages him. But here, whoever
comes to me, comes to me, and whoever comes to you,
shall come.

In other words, by buying the right to the "flow of the
services”, the original owner has acquired the rights and he
may not be dispossessed.*

Even those who are lenient in such an instance do so
because of another consideration. They argue that the grantor
of the Maarufia, the non-Jew, can be approached by another
non-Jew not bound by considerations of Yored L'Toch Umenato
Shel Chavero. Therefore they would not restrict a Jew either.

Practical Applications

Broadly speaking what we have seen thus far are two
kinds of considerations.

The first is for example, opening a pizza parlor, bakery,
etc. next to an existing one. Assuming all things are equal
(they are both equally accessible, they both pay their taxes,
etc.) the argument, “I do what I want in my property and
you do what you want in yours” is operative, and opening
the second store is permitted. Where it can be reasonably
predicted that opening the second store will totally destroy
the first store's business, there are some who prohibit (Chatam
Sofer) while others permit it even then (Chavot Yair, Beit
Ephraim).

The other consideration, Maarufia, presents us with a
novel problem. The second person does not really compete.

42. See also Hagahot Maimoniot, ibid.
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Rather, the second party “snatches” or “steals” the flow, the
monopoly, that the first party established for himself. In
such a case those who forbid the second party from “stealing”
the monopoly of the first do so because of the first party’s
expectations. The certitude that the “flow” of benefits will
continue is so strong, that the owner has a claim on these
benefits. Interrupting these benefits is like going into his
store and taking away his livelihood.

This leads us to discuss, albeit briefly, the concept of
Chazaka or tenure for a particular position.

In Iggerot Moshe,*> Rav Moshe Feinstein z”l discusses
the following situation: A group of rabbis have been
supervising a particular slaughterhouse for a long time. Now,
another Kashruth certification agency approaches the owners
of the slaughterhouse and asks that they be given the
supervision. They threaten that if they will not be given the
Hashgacha they will not allow their customers to use the
products of this slaughterhouse.

Rav Moshe first discusses issues of Rechilut and Lashon
Hara (slander, tale-bearing) and then says:*

D™M372 K H123 NIDA MUK KIKW N2 DWD 92T KT MM
STV LA KOK win up XOw

It is certain and quite simple that the prohibition of
Hasagath Goul exists even when there was no formal
Kinyan [acquisition], just a promise.

Consequently, Iggerot Moshe forbids the other group from
seeking the Kashruth supervision because the promise was
made to the first group of rabbis and they have the Chazaka,
the “tenured right.”

43. Choshen Mishpat, 11, Siman #40.
44. Tbid.
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In a similar case, Iggerot Moshe ruled that the Chazaka
rights of one group which has its slaughtering done in a
particular slaughterhouse may not be revoked by fiat without
good reason. Here again we see that when a person or a
group have certain rights which, all things being equal, they
expect to continue, one may not “steal” these rights.

I believe this explains why Chazakot in public positions,
e.g. the rabbinate, have such strong backing among Poskim.

It is interesting that the laws relating to Hasagath Guul
and Yored L'Toch Umenato Shel Chavero are relaxed when it
is related to Talmud Torah.* Still, it is prohibited for a rabbi
to come to a congregation which has a functioning rabbi
and offer his services. The first rabbi has the Chazaka, and
no one may interfere with his services. This is true, asserts
Rivash, even when the second rabbi is greater in learning
than the first.* Later this principle was extended to other
public positions. In addition to rabbis, the laws of Chazaka
apply to Chazanim and Shochtim as well.¥

Contemporary Poskim, too, have backed the Chazaka for
Rabbanim. Iggerot Moshe* states as follows:

It is quite simple and certain that whoever was elected
as rabbi in any synagogue... cannot ever be removed from
his position ...even if the contract stipulates a specific time
period. [italics added]

45. Hasagath Goul as it relates to Talmud Torah is beyond the
scope of this paper. The discussion in BB 21b, and note 30 will be
a good beginning for anyone interested in pursuing this matter.

46. Shealot Uteshuvot Rivash #272.
47. Mabit, 11 #2.
48. Choshen Mishpat, #34.
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In another responsum, Rabbi Isaac Liebes, # goes further
and states that none of the “honors” that the rabbi had may
be revoked.

As an example of the stringency relating to community-
held Chazakot, we cite a letter written by Harav Yitzchak
HaKohen Kuk z”l. In it he decries with concrete and palpable
pain the effort to pressure a Rav to resign his long-held
position.>

DIRYT OMATT KA KO yawn v i oYy Yy ...

XY WK aymwb poxn i KS NNoT ‘a0 K02 0D wen
YaN32 DA ‘KW MINNA T3 KYRY 1D Y27 ynwd KO KT
AWTTP YA NI3TT NTLYa WO, MAYAW Mvp Twn KO
Yxwraw mewn Yaw K nmn abn am SRawn o
qaKS D1 e nn abex ond v awTp Paya vhen
952 B’aNTF MATA TKEAR MTW3A Pnma Yw wrm Motk
0378 937 MBO KNPMA 57y Do 2 1357 wpnn 90 n
~MBK TP DY 198K, 0N 3T YT T 9K
KDY “MAYWa Y3 Mnt am awh omp ama ompn 9
D7Y PraMY PR TR S Y1 37 mTwa e mneb
OPA2 IMYA 0N NTMWDY T MYRMm TInT 87V T Iy Ymam
o5aw “em yrY arx e Sy 133 KOO0 18T W Nk oy

Yw Sy Ky db A IV WY DT 900 KOWD

J2wn KDY wnn oA PR D KT 73T 00w 27D DK DeK

2791 /K A“Y P2 HYMpI3 DMaK WK Yy Ymn DX PR DK
D7D

SR TYa (5w IK T2 K orm Sapn o oK Yex

~p YRR YWA AT 191, Kvarh i 595 xomT K9 090 ok
M DWwn MnR XY L e Sy myn 53p Y%Kt o TYp
DMT3 1277 NK YRS PYTIT man pa o e mw ayon
W NYM/A T KW WY Y IMKYD PO 3URWUD

49. Shealot Uteshuvot Beth Avi, Vol. 1 #156 and Vol. II #149.
50. Techumin, Vol. V, pp. 285-6.
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3P DAB T3 OYHW) DA ATWA L3 1Y PRY WP W
ATMAWR Y T 93pY KT KD T K UM DIBW L8N
Aorpn AnY b APNK DWW T3 PRY KT LWD NPIMND

MATF 9123 NADT Y Y DW ¥y mbnY ww 13T

Ppp MOV NPT NK DX IR Qyyaw T 1AM
~rma S Y KD DI DT K omnKY mann wyY
Kap K91 mnn KD K ywuh MY awn Yy TIBK b1 2o
DK KW 1'P1 12 KIpNn DK PRY ymbna YK N AR
oy K52 MY ~AKY DUMIN T THYm 1had DK v
M AYTT IR D@ N PRI IRE KO KW YW LHwm
4 b OO BN RY'W AT Ly RpSPIERR TYTNY
P73 ¥UTa DUy T pAyE anan Kow ot Yow KYDN KwDD
{51213 Kab 21 DY MORW Tonwd M3 9172 KT PN

wnnwnY KSw imna yym SwoIb WM T AT D K M
AAK IX AT 7D NNdon x5 LAKM MIan YW 13T DA
AohY AT IRAY IR Y3 Tan NN U RYNW
phya "ow Kb SXW i TYwaw m3n MaTa nY KD
Sxwr b A

_ On the basic issue...had I not seen these words uttered...I
would not have believed ... it has not been seen nor
heard in the Jewish community even in relation to a
minor position, and certainly not as it relates to the
crown jewel of the rabbinate in a great and holy
congregation in Israel. It is, of course, a widely held
halacha that all publicly-appointed officers, and
certainly in matters of sanctity, carry within themselves
the aspect of inheritance even after the life of the
office holder...and how can we allow such travesty to
diminish, G-d forbid, the position of a great Rav in
Israel who leads his community in the path of Torah
and mitzvot for decades...to remove him from his post
through pressure.

It is certain that all things that are being done to
pressure you to agree and submit to this awful step
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have absolutely no validity and are considered like
naught ... And even if you receive some favor or
compensation for giving up your rights it is meaningless...

For it is well known that the pain of a person to see his
honor and dignity taken away and given to others... is
a terrible thing to behold... And the pain certainly is
great when one’s dignity is taken away without any
cause...

And I am certain that the rabbi [who is trying to usurp]
will withdraw.

Conclusion
Let us sum up briefly the main points of this paper:

1. Hasagath Guul relates, most basically, to land in Eretz
Israel.

2. In an economic sense, Hasagath Goul or Yored L'Toch
Umenato Shel Chavero does not apply when we can argue “I
work in my property, you work in yours.”

3. Hasagath Goul does not apply to “Main Street, US.A.”
except, perhaps, according to Chatam Sofer, when it can be
predicted that the new store will totally destroy the original
store’s business.

_ 4. Where there are existing Chazakot, poskim are very
stringent with Hasagath Guul.
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