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SUBJECT: H.R. 5399 -- Sg¢ction 107, Prohibition on Csver:

Assistance for Military Cperations i{nm Nicaranua

1. The Director has asked for a legal interpretazion of :he
restricticn contained in Section 107 of H.R. 5399, which was
recently passed by the House of Representatives. More specif-
ically, OGC has the effect of this provision

on expenditures

L T e in ay view, while we plainly can pay all of these
f1xed costs he basis of other appropriations, we just as
clearly cannot utilize these rescuzrces in any activities which
woild have the effect of supporting paramilirary operations in
Nicaragua by anyone. N

2. " In addition, we have been asked to comrment upon the use
of third countries to continue the Nicaragua project. I believe
the Agency can request third countries -2 carry on the prograr=at
theiz own expense 8o long as {t is made clear thae no U.S. funds
would be used either now or in the futurc to repay such a comgit-
rent. The extent to which-Agency perscrnel can be invnlved in
soliciting third country support would nave tc De detezrz=ined on a
casge-ty-case tasis.

3. Although the language of Section 107 differs _cnly
lightly from that of Section 108 of the Intelligence Authoriza-
ion Act for ¥Y 84 (harsinafter Section 108), the legal ef{faect of
wese diffazences is substantial., Section 107 reads as {cllows:

PROHIBITION QN COVIRT ASSISTANCE FCR
MILITARY OFERATIOUS IN NICARAGUA

Sec. 107. During fircal year 1985, no funds
available 2o tha Central Intelligence Agency, the
Department of Defense, Or any other agency or entity ;
of the United States involved in intslligence acziv= |3
ities may te obligated or expended for the purpoee OIfE
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On its face sad by fta very title, the Hcuae version operates as 4
toesl pruaihtficn or the use of any funds by U.S. incelligence
elements during FY 8BS for direct of indirect support of military
or parasilitary operations in Nicarsagua Py anyone. This Ycaguage
e{fectivaly blccks all direct U.S. activities 1in Nicaragua and
precludes U.S. financia! suppurt for the Contras during FY &5 by
any zoens. In dissecting Section 107, we are faced with the fcl-

lowing restricticnst

A) RESTRICTION ON TIME -- This prohibition
would operate throughout FYES and any subsequent 3up-
plemental appropriations would likewise be gubject tO
its restrictions. Should this languigs beccme the
€inal version of next year's Intelligence Authoriza=
tion Act, as of 30 Septenmber 1984, an anendment of the
Section would be required in order to legalize spend-
ing for the Nicaragua piogras.

B) RESTRICTION ON FUNDS -- The wording con-
rained in Section 1C7 that “no funds available”™ Bay be
obligated or expended for the restricted purpcose
translates inzo a total prohibition on ell activities _
supporting paramilitary operations in Nicaragua that
require funding by the U.S. The funds available ere
not limited by year of apprepriation. Thus, repIc~
grazzing of prior year funds and releases froa the
Reserve tor Contingencies would be pron:bited. Morae-
over. the prohibition is not “imited by ite language
to acpropriated funds. The broadness cf the wording
=f Tn.s secticn appears 0 prohidbit rhe uz”® of funds

ccrparison, Section 108 of the 1neeliigence Autheri-
for FY 1984 reads as {ollows:
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L IMITATION ON COVERT ASSISTANCE FOR ®ILITARY
OPERATIONS 1IN NICARAGUA

} Sec. 108. During fiscal year 1984, ncw acre han
424,000,000 of the funds available to the Cantral
iatelligence Agency:, the Departzent cf Cefense, O any
cther agency of entity cf the United States involved
(n intelligence activities nay e obligated cr exX-
pended for the purpose or which would have he effac?
of supporting, directly or indirectly, milicary or-
weramilitazy cperations an Nicaragua DY any ~ation,
GIOUE, crganization, sovepent, ©f individual.
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rade “svailable” t3 the Agency by other nations,

indiyiduals. Therefcre. the Agency could C -
: 0417°

groupe of . C
r.os conduck eoWart action w! 11e another naticn,

croup oc peivedirimdfeiduel fouts the bitil.

€)™ RESTRICTIONE ON OBLICATIOMS OR EXFENDITURES
-- This restriction on both obligetions and expendi- .
, tutes of funds available in FY8S not only precludes
Agency spanding now for the cestricted purpose, but
forbide tha making of commitments tO spend available
funds at some future time. This sasme language is con-~
tained in PYS4's spending cap and the question was
raised in that situation whether funds obligated in
FY83, but espended in FYB84, ‘would re subject to the
$24 pillion limttation. It is my understanding that
the question was informally resc'ved bacause the Com~
nittees repcrtedly did not intend the limitatioca to
effect funds already obligated. In any sven:, funds
that have been obligated arguably are not "availeble”®
to the Agency in a technical sense. To avoid future
uestions by the Committees, however, it might be
appropriate to urge Congress to nodify any finai
restrictive language in a manner that clarifies this
point. Perhape adding to the phrase *no funds avail-
able” the words "for obligation” would narrow the

cestriction.2 .

3/ There has been at least one instance wherce the language
of a proposed amendment required the deobligaticn of funds and
their return to the Treasury. Senator Proxnire offered the fol-

lowing amendment to the Departnant of State Authorization Act for
FYB84-85, S. 1342:

PROHIBITION Ol CERTAIN ASSISTANCE TO THE
KHMEZR ROUGE IN KAMPUCHEA

Sec. 701. (a) Yotwithstznding any other provie
sion of law, none of the funds avthorized tc be appro-
priated by this Act or any other Act may be cbligated
or expended for the purpose, O with the effect, of
pre=oting, sustaining or augzenting, directly or indi-
rectly, the capacity of the Khamer Rougc or any of it
nembers to ccnduct zilitary or paramilitary cperations
in Kazpuchea or elsewhere in Indoching.,

(b)(1) Al. funds appropriated before the cate of
ehis secticn which were obligated but not
activizies having the purpote or effece
subsection (a) shall be daobligaczed.

enactoent of
expended for
descrired in

Lo paragrapa

(2) All funds decbligated pursuan
the United -

.
(1) srall be deposited in the TIreasury ct

Scates as miscellanedus receipis. ‘
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) RESTKICTION ON WHO MAY SPEND -- The pruvie
sion expresslygsmeng, the CIA, DoD and “"any cthar
¥ gfia U.S. tnvolved in intelligence
ast1vities®: SIEEROSS e funds sre subject to the
restrictigmew~inis langeage sppesrs to pronibit use of
funds made aviilable to tka Department of State, tc
the extent that rxpenditure of those funds would have
the effect of supporting paramilitary operations.
Section 10%'doces not, hcwever, prohibit the Cepartaent
from obligating or expending fundc for diplomatic or
other purposas in Nicaregua. Although the restriczion
does not apply to eatities not involved in intelii-
gence, such as the Departrment c¢ Agriculture, for
example, any appropriated funds available tc those
agencies could not lecally be expended for unautho-
rized purposes under traditional appropriations law.
Obviously such cther agencieg are not authorized Ly

law to conduct paraamilitary operations. =

E) RESTRICTION ON PURPOSE OR EFFECT -- The
language of Section 107 requires the Agency not only
to refrain fromc coumitting or spending funds for the
express purpore of supporting parapilitary activities
in Nicaragua, but also demands that the CIA anticipate
the "effect” of its expenditures. Thue, funds given
to the Contras that were beiny expended, for exazple,
to provide huzmanitarian support, interdict the flow of
arps in the region or assist with public relations
esforts, would be prohibited only if auch assistarnce
ware deternined to have the “effect” of supporting
paramilitary activities in Nicaragua. wWhile ~he lan-
guage of Section 107 itself can e construed to permit
nupanitarian aid by U.S. intelligence elanents, the
legislative history indicates that the btll's prcpo-
nents would oppose any aszistance to the Contras.

P) RESTRICTION ON DIRECT OR INDIRECT SUPPORT
FOR MILITARY OR PARAMILITARY OPERATIONS -- “he Te-
striction on direct or indirect suppert for ailitary/
paramili{tary operations proribits the funding cf any
Agency aczivities which have a reasonable nexug with
the Nicaraguan covart action progran. Wnile the
interpretation of "direct” support may cause us few
problers, how to define wheat will have the effect cf
indirectly supporting such activities in Nicaragua
cannot be detarmined with certainty. Rather than
drawing a thin line, this language palints & gray zcne
cubjact to interpretation. The provisicn of =zédical
supplien to the Contras, for exarple, arguably has the
ceffect” of "indirectly” supporting thelr parasilitary

¢
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This point takes on particular significance when
we cogpare this year's $24 mi1llion cap with the “ro
{eadull probitdition of Section 107. As we were C 04 1 9
aggumoching the cap, ClA informed the Committces thae
theLJency had not cxceeded the statutory $24 millien
limitation. We responded tc congressicnal 1nquiries
tegarding certain expenditures dy treaiing the matter
28 &an accounting issue and diszinguishing direct or
indirect support from direct and indirect costa. We
notedSthat the legislative history gave no indication
that all “{ndirect tosts” conzeivably related to the
progras must be charged againgt the cap and that we
had chargaed costs in accordance with long-standing
Agancy accounting procedures. The SSCI found no prob-
lens with this explanation, but the majority =ecsbers
of HPSCIl stated their belief that all-direct and indi
ract costs of the progras should have teen charged
against the cap._/

The essential difference between the cap &nd the
prohibition is that, in the former, the Agency had
authorization for an ongoing program ard could expend
funds and account for them im some way until $24 mil-
lion was reached: in Ssctioms 107 no expenditures can
be charged against tha Nicazaguan covert action pro- N
grazs. :

The cnly useful ciscussion of the meaning of the
terminology "directly or i{ndirectly” is found in the -
House Repcrt on H.R. 2760, which az:zempted to izpose
an absclute ban on support fog zilitary/parasilictary
operations in Nicaragua. Tha language of that bill is

the accounting practices utilized by the
accounting for FY8<¢ funds. Congresszman Mil

-

the flocr debaze <O
atelligence ccmmunity in
ler remarked:

~

3/ only one refarence was nade during
b

I would also suggest that the funding i# illegal,
becauze never have I geen su~h magnificant bookkxeeping
that can allow this £21 =illion 2o g0 the nu=zber cf
gonths that it has. They are ilways going to run oul
just before we take up the bill, but when the Dbill
dogs nct coee out the way the intelligence community
1ixee, then chev are able to fund It for saveral
ronths becauge gomeho~ the sconosies are worked cut.
“nis {5 the mcet efficiently run war in history il
they can mnake $21 zillion go this far. But we kncw
emat is not what is going on. There is diversion of
other pilitary sources and there is the raising of
uoney in.the private sector 0 EUppCOItS these Tercen-

drles.
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sinflar toebbe wording of Section -107 and ray Le help-

ful 1 Mfag whet ths House had in ninc.4/ The C 0‘4

g e AN - analyeis of the relevant provi- 20
8 of ®tndirect support” ia the contaxt of

Fof entitisw cutside Nicaragua which operate
Btn Niceragua. 7The specific exaespla given toO show
thurlgpe of indirect support that would be prohibited *
was-txaining conducted exclusively ocutside Nicaragus
ifegtwan in preparation for ailitary or paraamstlitary

ac ‘znszdc Wicaragua.

‘e raport expressly noted that the section would
not prokidif the collection, production cr analysis of
intalligence, Nor would it prohibit the provision of
that intelligence to foreign governments, as long as
the provision of such intelligence di{d not support
military/paranilitacry operationa in Niceragua by for-
eign nations of cther entities.

G) RESTRICTION OM PLACE -- Section 107 pro-
hibits the financ{al support of ailitary or paraasili-
tary accivities {n Nicaragua. Peading for any activ-
ity which would take place outside Micaragua but would
heve the effect of supporting pagarilitary operations
inside Hicaragua would thus be foxbidden.

H) RESTRICTION ON WHO DORE THE CPERATIONS --
The restriction against funding applies to paramili-
tary operations by any natioca, g¥oup, crganiczation, -
movement, or individual."” Thie wording effectively .
prohibits the Agency's funding of such activities via
irnterzediarias, '

Lacislative Eistory

4, The legislative history is helpful only {ur discerning
the spiriz behind Section 107. There is no analysis of the word-
ing §n 20 pages of floor deba- . 130 CONG. REC. HB2€4-B4

4/ OPERATIANS IN NICARAGUA

SZC. 8Cl. (a) Nons .f the funde appropriated for

iscal year 1983 or 1984 fcr the Centril Intelligence
Agoncy oz ¢ny othe: daparteent, 2gency, oF entity of
the United States involved in fiutelligence activitfes
zay be obligated o7 expended for the purpose or which
would have thg effect cf supporzing, directly or indi-
rectly, milizary or parasmilitary-operat ions {nm
Nicaragua by any nation, §roup. organizaticn, move-
rent, or incividual, H.R. 2760, 98th Cong., lst Sass.

e (3383}, —_
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(leily-ed. Aug. 2., 1984). 8oth thougce in favor of <¢nd thuse

ecainet B s@slriction agrecdf however, trat Sectiun 107 Lans tie
£ sny-funds for nilitary os paramilitary activitics 1m

-that the intent {s to terminate U.S. auu:erfe Vyl’.)42
1

g v

mr—

provaal
Nicsgoga
th e as.
$, Congre~sman-Boland stated in his opening rcaarks that. the
ring)e ixsue is “disagrcement on the effectiveness and appropry-
areaness o{ & particular covert action to overthrow the goverrnnent
of apother nation." 1d. at 8266, He later added that “our policy
does nos strengthen derocracy in Nicaragua® and that “(t)his
secred war should end -- today.” Id..at 8276. Congresssan Hyde
noted that Section 107 “forbids any assistance t3 the freedom
fightere {n Micarsqua ..... No food, no medicine. no ammunition,
not even moral support.” 1d. at 6£269. The spirit of Section 107

is abundantly clear =-- the Hcuse expects Section 107 to end U.s.
asglistance to the Contras.

wWhile the drafters more than likely attempted to ipitate

6.
assiscance of any kxind for

the Clark Asendment's prohikition o
paramilitary cperations in Angcla.3/ {t can be 2rgued that the
Section 107 restriction is sosewhat different. Unlike the Clark
Anendnent, this section limite 81} funds rather than 1ll
asgiszance and it could be thought, thecefore, to perait certain
acti7ities preciuded under the Clarx Amendsment. Section 1C7.can

te read to allow assistance that either does not require funding
by intelligence elements or that doas not directly or indirectly

support paramilitary nperations.

i
S/ Tne Clarkx Arendrent reads, in per:inenz part:

Limitation on cerctain assistance to and activities in Angola

!
Sec. 401(a) Notwithgtanding any other provisicn
of law, no assistarice of any xind ray Se provided for
the purpose, or which would have the effect, af pro—
moting or augmenting. directly or {ndirectly, the |
capacity of any nation, group, organizaction, aovesent,
or individual te conduct silitary or paramilitary |
cperations {n Angola unless and until the Congress i
expressly authorizes such assistance by law enaczed :
|

aizer the date of enaciment of this sectianm. |
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s . r ea2ent that Lhose expenditures would héve tue
% Mupportiog paracilitary operations 1n Nicarequa. The
quo.ﬁjoc:of aliocation of thece COsiEL, which wag ef (tbuftant
poixt umder the spending cap. is 10t an i1ssue under the w7109 of
Se~ttom 107. Since no funds can be obligated o< expenddd 1n FYRY,
ne cawegt action program by the U.S. which supports pardeilitaczy
cpeqp@ﬁdps in Nicaragua is possible. c -

i ;-—.‘_.

provision af Aid By Tnird Countries

8. With regard to the provision of aid by third countries,
Section 107 prohibits funding. not discussion. This issue alsc
present.s & gray zone gubject to interpretacion. Cartainly asking
other countries to pravide aid on thair own is not prohibited so
iong as there is no quid pro gve. If, however, the third country
expected repayment from the U.S., such assistance would be for-
bidden. 1f such a country piov.ded aid with the understanding
that the U.S. would provide an equal amount for one of their prc-
qgrams, the Agency would be in violaticn of both the letter and the
gpirit of Section 107 and would be open to charges cf deliverate
circumvention cf the law. o

9. ~ne more difficult gquestion is the extant to which Agenly
personnel can be used to sclicit third country assistance. In ay
view, when FY85 begins, Sectioa 107 prohibits the payzent of the

salaries and expenses of parsonnel for s-licitation of third coun-
try a3sistance because such afforts would have the ef{fect of indi-
rectly supporting paramilitary cperazions in Micaragua. Oncs
again, on the spectrum of possible Agency activities to solicit
third country assisrance, soae efforts would clearly be prohidited
and others are arguably suthorized. Payment of the salary and
expenses of an employee whose full-tine wes dedicated to gclicit-
ing such assistance would contravene th regetriction.
other hand, requests for asgistance by}

course of hisg normal dutlies presents & clcser cagse.o!

£:in the

10. Another hypothetical situacion poses tzoubling  legal
questicns: thae uide cf Agency personnel 2as couriers for funds pre-
vided by third countries to the Contras. Wnile I beliaeve such
‘activity would te pronibited by Section 107 if the courier's sole
function was tO pass thossa funds, if that ite= was & de pininis
part of the courier's functions, it couid be argued that no funds
were expended for the restricted purposs.

§/ 1% she President tasks the representative cf a ncanintel-
ligence agency to goliciz such asristance in diplozatic cr other
cnacnels, the lecter of Secticn 107 weuld not appear < be vic-
lated, dut such actien si1ght Se viewed Ty supgporters of the
rescriction as a _violatica of zhe spizit cf that prchidicion.

-
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11. In any event, under the roquiressnt to keap Congress
;- fully and currently informed cescerning {ntelliqence activiziqs,
:  the Ageng @ required to edvise the Committees of any plans
K ] tzy assistance for the Contras. . = "= - -

—————
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2% The congressional {ntent behind Section 107 {s to siop
The Hocuse czafted the lan-

covetifs ¥ S. assistance to the Contras.

guagedfizhat sectioertightly in order-to restrict in avery way .

possid otligatiens or expenditures by U.8. inctelligence cig-
in continued assistance toc ailitarcy or

nents weI& ragulet 1

paranil ¢ aut{wit{es in Nicaragua. Ehould that language reaain

in the final>seeNorization act. in my view, any close ceses would
bPe viewed Dy the proponencs of Secticn 107 as ef

forets to circum~

vent the svatutory prohibition
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